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THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1 ,704(b). 
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1 )S Responsive to communication(s) filed on 3/7/2001 , 
2a)n This action is FINAL. 2b)S Tiiis action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
11 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomn PTO-152. 
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DETAILED ACTION 



Election/Restrictions 



1. 



Restriction to one of the following inventions is required under 35 U.S.C. 121: 



I. 



Claims 1-16, 31-44 and 45-61, drawn to prioritizing based on forecasted usage in 



increasing order where allocation is based on decreasing order or user priority, 



classified in class 370, subclass 468. 



IL Claims 17-30, drawn to no priority (equal access) were allocation based on a 
defined ratio, classified in class 370, subclass 468. 
The inventions are distinct, each from the other because of the following reasons: 
2. Inventions I and II are unrelated. Inventions are unrelated if it can be shown that they are 
not disclosed as capable of use together and they have different modes of operation, different 
functions, or different effects (MPEP § 806.04, MPEP § 808.01). In the instant case the different 
inventions operate in different modes are thus distinct from one another. In particular, 
applicant's specification covers the following three general routines: bandwidth 
predicting/forecasting (e.g., using ARRSES function or HW function), prioritizing connections 
(e.g., SLAs, forecasted bandwidth, fairness or a combination), and allocating of future 
bandwidth. The two different inventions differ in the way the routines are implemented. For 
example. Invention I prioritizes (i.e., the second routine) based on an increasing order for 
forecasted usage which is different from Invention II which does not prioritized. Thus both the 
ordering the type of prioritizing differs for each invention. Furthermore, how network access is 
allocated in the future also differs for all inventions. In particular. Invention I allocates network 
access in decreasing order of user priority and Invention II allocates network access based on a 
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ratio (i.e., equal allocation). Further evidence is also provided in applicant's figures which 
shows e.g., Invention I in figure 1 1 and Invention II in figure 13. Examiner also notes that claim 
48 is further different fi"om claim 17 since claim 48 is performed only when the total forecasted 
access usage of the user exceeds the total access available allocation. 

3. During a telephone conversation with Brook Lafferty on 09/07/2004 a provisional 
election was made without traverse to prosecute the invention of Invention I, claims 1-16. Upon 
further reconsideration after the telephone conversation, the examiner has also grouped 
claims 31-44 and 45-61 with invention I since these claims are similar in view of the 
teachings of the prior art (i.e., no additional burden was placed on the examiner). Affirmation 
of this election must be made by applicant in replying to this Office action. Thus claims 17-30 
are withdrawn fi-om fiirther consideration by the examiner, 37 CFR 1.142(b), as being drawn to a 
non-elected invention. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

5. Claims 1, 4, 7, 9-16, 31, 32, 35, 37-45, 49, 52, and 54-61 are rejected under 35 
U.S.C. 102(e) as being anticipated by U.S. Patent No. 6,680,922 Bl to Jorgensen et aL 
("Jorgensen''), 
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As to claim 1, see e.g., figures 8a and 8b which show a RIMMA MAC IP flow 
analyzer and flow schedule used to monitor the flows of CPE devices (i.e., monitor 
network access usage by each user during a time interval) over a shared bandwidth 
connection in either the uplink or downlink position. As such, the analyzer and scheduler 
use an "advanced reservation algorithm" which takes requests, or forecasts of access over 
a future time interval, prioritizes the requests, and then sorts the requests to be allocated 
thus teaching the further steps of prioritizing users and allocating network access 
available to each user. In particular, the "advanced reservation algorithm" assigns future 
slots (see e.g., column 60, line 19) from highest to lowest priority (i.e., in decreasing 
order or priority) where slots are assigned based on priority such as SLA priorities which 
includes network usage, credits, or fees, see e.g., column 60, line 16- column 61, line 10 
(with respect to SLAs also see e.g., column 12, lines 25-40; column 49, lines 51-64; and 
column 52. lines 3-33). 

As to claim 4, Jorgensen teaches scheduling over a shared commimications link, 
see e.g., column 3, line 47. 

As to claim 7, future slots are in the next frame and thus equal in length. 

As to claims 9-13, data is collected from each user which includes data 
representative of the number of logical data units transmitted, the number of bytes and 
data packets, and the number of dropped connections as part of the QoS for the 
connection, see e.g., columns 11-14 which teaches monitoring errors, bytes, packets, 
drop-outs, and connections as part of the QoS. 
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As to claims 14-16, see e.g., column 32, lines 9-13 and column 40, lines 7-18 
where a CATV network is an alternative embodiment to a wireless network. 

As to claim 31, see similar rejection to claim 1. 

As to claim 32, see similar rejection to claim 4. 

As to claim 35, see similar rejection to claim 7. 

As to claims 37-41, see similar rejection to claims 9-13 respectively. 

As to claim 42, see similar rejection to claim 14. 

As to claim 43, see similar rejection to claim 15. 

As to claim 44, see similar rejection to claim 16. 

As to claim 45, see similar rejection to claim 1 . 

As to claim 49, see similar rejection to claim 4. 

As to claim 52, see similar rejection to claim 7. 

As to claims 54-58, see similar rejection to claims 9-13 respectively. 

As to claim 59, see similar rejection to claim 14. 

As to claim 60, see similar rejection to claim 15. 

As to claim 61, see similar rejection to claim 16. 

Claim Rejections - 35 USC § 103 
6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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7. Claims 5-6, 8, 33, 34, 36, 50, 51 and 53 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent 6,680,922 Bl to Jorgensen et al. (''Jorgensen'^), 

As to claims 5-6, 8, Jorgensen does not mention specific time interval ranges 
such as time intervals from one minute to fifteen minutes, fifteen minutes to sixty 
minutes, and one minute to sixty minutes. Examiner purposes to modify Jorgensen to 
include these ranges. In particular, examiner notes that it would have been obvious to 
one skilled in the prior to applicant's invention to include the above-mentioned ranges. 
In particular, one skilled in the art would be motivated to monitor the network for as long 
as possible in order to obtain more accurate resuUs such as up to sixty minutes. 
Jorgensen provides a motivation on a smaller time scale which can be scaled up as part of 
a design decision in relation to figure 14 and column 60, lines 16-50. Specifically, an 
interval is measured for QoS which depends on the length of a packet flow which spans 
for a measurable amoxmt of time where such a measurable amount of time (e.g., due to 
latency) could last up to sixty minutes. 

As to claim 33, see similar rejection to claim 5. 

As to claim 34, see similar rejection to claim 6. 

As to claim 36, see similar rejection to claim 8. 

As to claim 50, see similar rejection to claim 5. 

As to claim 51, see similar rejection to claim 6. 

As to claim 53, see similar rejection to claim 8. 



Application/Control Number: 09/800,735 Page 7 

Art Unit: 2663 

8. Claims 2-3, 46 and 47 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent No. 6,680,922 Bl to Jorgensen et al ("Jorgensen'') in view of U.S. Patent No. 
6,680,922 Bl to Hanko et al C'Hanko''y 

As to claims 2-3, Jorgensen is silent or deficient to the further limitation of 
allocating a surplus network access where such allocation is either equal among the users 
or proportional to the user's forecasted network access usage. 

Hanko teaches the above-limitation as step 506 in figure 6 where the bandwidth 
can also be allocated based on priority as taught e.g., at column 13, lines 20-35. Thus 
examiner purposes to modify Jorgensen to include an additional step such as step 506 
where excess or surplus bandwidth is allocated to subscribers. Thus examiner notes that 
it would have been obvious to one skilled in the art prior to applicant's invention to 
include the further above-mentioned limitation. In particular, one skilled in the art would 
be motivated to perform the additional step so that bandwidth is not wasted during 
allocation. As such, one would be motivated to use a similar step as taught by Jorgensen 
in allocating bandwidth since such a step teaches the above-mentioned motivation. 

As to claim 46, see similar rejection to claim 2. 

As to claim 47, see similar rejection to claim 3. 

Allowable Subject Matter 

9. Claim 48 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Conclusion 
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10. Examiner recommends that applicant clarify in step (b) how forecasting is 
accomplished (i.e., by further reciting that forecasting is done through an exponential 
smoothing function such by using a HW function or ARRSES Function as supported in 
applicant's figure 7). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Derrick W. Ferris whose telephone nimiber is (571) 272-3123. 
The examiner can normally be reached on M-F 9 A.M. - 4:30 P.M. E.S.T. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chau Nguyen can be reached on (571) 272-3 126. The fax phone number for the 
organization where this apphcation or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR, Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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